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\.2 a mg “false statements” to get or keep
g;*f,government money

S— - —
==

~ ® Treble damages plus penalty of $5,500 to
- $11,000 per claim

e \Whistleblower rewards and protections
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SPJiVate person (a “relator”) can bring a FCA
EWslIEon Benalli off the United States
2 Filgd J 'er seal

r\rrrr nvestlgatlon DOJ can intervene; allow
= [Elator to go forward alone; or (rarely) dismiss

'a'"" case is successful, relator can claim attorneys
Tees plus a share of the recovery
- — 25-30% if the government declines to intervene

— 15-25% if the government intervenes
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20008, Ealse Ia|ms Act Ame
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SESEI] rJl"" eport 111-10 (March 23, 2009)

SEr j_ Report 110-507 (specifically

= sferenced at fn 2, p. 10 of S. Rep. 111-
=== ‘G which accompanled S. 2041, the False

— fCIalms Amendments bill from 2008 which
- _never was enacted )
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Vore Money For Enforcement

9y million for the FBI
2 590 gl 1on for United States Attorney’s
Or; CES and and DOJ
-.t $3 30 million for Postal Inspectors
. $30 million for HUD-OIG

e $20 million for Secret Service.
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Floyy erer ments will Impact investigating,
r)rozed g and resolving false claims act
atters
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SPE TGPJEJ:OI‘ Discussion™

Downs_'; nliapility fiersu contractors
=pended Reverse False Claims
xr)ané'? statute of limitations
REWOACLIVILY of amendments
=WiEypanded protection of relators

-—_|_-,—.-

. e*rv]ce of gui tam complaints on states

— = _'-.--

= ‘Delegating authority to issue Civil Investigative
Demands

® Sharing information with relators and state
agencies



DOPIC 1: ownstream Liaili

- S@tra_ctors
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Prolaw: ECA did not apply. to downstream recipients of federal
meney

ity limited to claims made “to the government” and false
ts designed to obtain money “from the government”

= FC :‘clld fot cover claims to federal grantees, such as Amtrak. U.S. ex
T -,-—- T Totten v. Bombardjer (D.C. Cir. 2005)

e —- -

ﬁ ‘L‘false statements” were covered only if defendant intended the
-~ government to rely on them. FCA was limited to false claims that
are potentially reviewable by the "Government itself.”

— Allison Engine Co. v. U.S. ex rel. Sanders (S. Ct. 2008)



FERANImposes: Liability on Manys
PeWhstream ggrp‘lente-eﬂ‘ﬁeréﬁ"'

. F‘ e

o FERA 'moves reguirement that false claim be
“pr se lted to” the federal government

xposure i the money sought from a contractor
— = grantee IS to be used “on the Government’s behalf
-.":"-_‘-"—- OT to advance a Government program or interest”

= — Arguably now covers many private transactions
- Involving federal money in some way
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EERA Deleted
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Ariy ,/r'rm W/70 KNowingly presents, or
Cc///:j'—'= 0 be presented

i Force a false or
ﬁaudu/ent claim for payment or approval.
. . IS /lable



FERA ReqUires Only i'%@t-ﬁr’
Obtain Gm?émment oney

J mmr ds iability to false statements
ffllelS 3 to get a false claim paid,
= rec ardless of whether defendant
| tlended government to rely on the
clalm
— Arguably extends FCA to false statement

made to private parties, if federal funds
are involved
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EERA Amends F‘Ifé w
~ Provision.
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Ar)Y r)erb& Yale knowmgly makes, uses or.
sellISES O be made or used a false record
OfF ~r-=’ ement a false or
— —frat dulent claim

Gk . (is liable under the
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pands FCA to Claims Subn

ractﬂgs_,!Gra nte

o~ Recipients

igliE ney OF' property is to be spent or used

Of) £nle overnment s behalf or to advance a

EOVET] ment program or interest, and if the
J_F éd States Government--

— _.:(i) provides or has provided any portion of the money
ﬁ: "_*"*_;' or property requested or demanded; or

- — (IT) will reimburse such contractor, grantee, or other
recipient for any portion of the money or property
which is requested or demanded.
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RINIENTIO] ey o)f properw OF WhICh the claim
WEs i;a___mltted Wasito be spent or used on
tish (“@ ernment’s behalf, or

-:-u.r ] -money or property for which the claim
~  Was submitted was to be spent or used to
_" ‘advance a Government program or

iInterest, and
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— (1) provi GES Ofi as provided any POrtion of
irjel m@ ey Or' property requested or
rlerr : tiled or

—_i.-;ﬁ"ﬁ yill reimburse such contractor, grantee,
rother recipient for any portion of the
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:" “money. or property which is requested or
~ demanded
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Hlegjrlm. DOWN _@‘m LlabﬂM

PRI EEENIOW ARG WIRY TRENT ney Was to be spent
Of lJ::ed n the Governments behalf:

= C onrrr g Ianguage

= Jf..LE anguage

B Vedicaid! state plan language

- . -I- 'Ll.l.

I-I-
am

e : ﬂd1t/evaluat|on language
— ~— Express agent or representative language
— —-Leglslatlve purpose language
— Regulation preamble language
— Presidential signing language

— Congressional Record statements
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0 Plezjd) nr,;_\,\-" E MONEY O Property or
Winenithe claim was submitted was to be
Jr)enr o used to advance a Government
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e Unlted States Government—
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— Wlile 'r),rov ‘or has provided any portion of the money
OF [- fe erty reguested or demanded; or

-._ .-:__l...,_—-

-_ _-:.—w ”reimburse such contractor, grantee, or other
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— recipient for any portion of the money or property
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Gonseguences Of These Amei_gﬂ‘ﬁé nts..
. Afé!:lnclear

\ do, not Specify the degree of connection required

r ederal fiunds and a “false claim”

_.  atiute does not define “advanc[ing] a Government
} A or interest”

=== Haw’ does. not specify who receives recovery
j=-=- — 'G vernment brings the lawsuit

——— But grantee may have suffered the loss

- ® Hard to predict how far the FCA will supplant existing
fraud and contract law between private parties
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5 sppseguences Of These w&ien.t@.
Ar@l;lnclear -

Palz) Jr/JO ernment .-g-e-;-

o eCIﬁes the degree Of connection required

e ifiederal fundsrand a “false claim:” “to be spent
or er/ on the Government's behalf or to advance. a
EOVERIIENL Prograrm or Interest”

SR IIGE! dedlto be broad; recognizes explosive growth of
= goVermment contractlng, grants-TARP funds, Irag
"'_;:_: endlng
= & Jihe existing case law specifies who receives recovery

- = Government brings the lawsuit, recovers its losses
and full’ penalties

— Grantee/contractor/state still has own remedies

e The FCA will not supplant existing fraud and contract law
between private parties
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IGRIC, 2 Expanded ™ E\'/_easrgi%lgﬁ.
| @mms =

NEeANIEs ong applied to fraudulently failing to
raLifg) roney from the federal government

J e/ st, ECA liability premised on false
| ments or other affirmative fraudulent acts
?‘E’*E R

S FERA expands reverse false claims” liability
——

S FaIse records and statements made to grantees and
- contractors now covered

— “Improperly” retaining overpayments violates FCA
even when no false statement or record is used

- —
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SReIngly: conceals or knowingly and
IIIPIOPET Ay avoids or decreases an

golfe gat o to pay or transmit money. or
r)ras to the Government” 31 U.S.C.

e 2

— —29(8)(1)(G)
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oollefa rm " means an establlshed duty, whether
OIAIBIAIIXE d arising from an express or implied
(“OrJFf:jﬁE al, drantor-grantee, or licensor-licensee
= r~J @nshlp, from a fee-based or similar

= e[ationship, from statute or regulation, or from

-f~ ﬂﬁ etention of any overpayment.” 31 U.S.C.
| 29(b)(3)
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=ERA Expands “Reverse False Claimsze
g6 Liabilities That Are: Not™Fixed”

PWANGIILY tol repay. the government need not be
fixed fior FCA liability to attach

ys J\Ju:r; nome penalties? Environmental violations?
SMCcelerates the point at which recipients of
‘1:;__-_: funds must decide if a repayment is due
f?_—";f_Fbr example, interim payments under Medicare

“® Combined with “reckless disregard” standard, this
amendment could spawn numerous suits

— Will turn on meaning of “improperly” retaining
overpayments
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0 Conce_g_} _:_r"khoingly and!improperly avoids or
decreases an obligation” to pay”
ANE Wil " pomt N compliance process does

._- - 1_‘-

rhﬁa /ery. of an overpayment become
- ‘%@ \ceals”
gi:

e 'WI||fU| ignorance? Effect of mandatory
compllance programs? Effect of Corporate
Integrity Agreement?
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S Coriceals or knowmgly and |mproperly avoIids or
JECIEASES an| - obligation™ to pay

J \/\/rmr d out ‘conceals” under the attorney-client
ofll V ege and' other protections?

= - lhat about “knowing” under the attorney-client

ﬁ’l pnwlege and other protections?

~® Recent litigation against in-house counsel for
certifications allegedly contrary to their
knowledge
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WilllAmendments Swewt;—
_.ﬁ Fallurx'%gft-@ Repay

J orts and related! certifications
J ~m care credit balance quarterly reports
J MerL re participating provider agreements

J eral employee benefits -- contractor
ertificate of accurate pricing

'5 Gases against MCOs and providers

~® Exposure of those who sign those certifications,
whether counsel, compliance officers,
Mmanagement
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WilIBAmMENC entsﬁgww
_Gten%_cealm o7

SAVIEGcare A dvantage / Part D certifications
REtdings:

= rr é In_‘nent and Payment Data

_:_ k Ad]ustment Data

| ' | "Prescrlptlon Drug Event

fff - = Medicaid MCOs
== ® Encounter Data
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SHVIEGICAlE Secon Y yor — Part A prowders

- QJE:JJJ’JJJ’JJ ollligie) Jrro ietieRYBHoR ter providing
rJoJr)jcc ervices.

St :ng VISP information to the intermediary using
CONAILioN and occurrence codes

_ r\r H at point does billing to or retention of Medicare
| -_ayment become “concealing or knowmgly and

-|mproperly avoiding or decreasing an “obligation” to
= ":’_~Pay7
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Te )Ji - Expana’é Statg;@f;-,
%tlons

NEW, .,.-p‘r'owés't at when the Government
BLEVENES Il a g/ tam case, it may file its own
COIIPlaINt oF - amend the relator s complaint “to clarify or
zlclc] rJeec I'to the claims” in which it is intervening and
2150 te add any additional claims with respect to which
= rgﬁf vernment contends it is entitled to relief.” 31
;5*(2 §3731(c).

_':: FCA claims

— Common law claims

f'?
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e Codifies existing practice.
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y “for Statute of Imite tlons urFoses any. sueh
(“Q\/am EnRrpleaalihe mﬂg_‘

liligldate of the complalnt off the person wWho
oiEinally brought the action” so long as the
JEVENIT ent claim “arises out of the conduct,
tianNSactions, or occurrences set forth, or

et Smpted to be set forth, in the prlor complaint
c ?Lhat person.” 31 U.S. C. §3731(c).

ﬁ == '-'-_-

~® Overrules United States v. Baylor Univ. Med.
Ctr., 469 F.3d 263, 268 (2d Cir. 2006).
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NOPRIC 4: Retroactlwty Ol _;.-

Améﬁ-dments

Vesh et the amendments apply to suits based on
fonrJuc,, ccurrlng on or after May 20, 2009

REMGVal of the presentment requirement applies
faifezle 4vely to cases pending as of two days before the
SU YL reme Court announced its decision in Allison Engine

;_1_ iie relation-back provisions also apply retroactively to
c 1fases pending on May 20, 2009

-‘_

= = Retroactlwty could resurrect previously concluded
lawsuits

e Retroactive implementation could create a constitutional
Issue given the punitive nature of the FCA
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.. TOPIC 5: Expanded =+ ..

|stlebl‘d%r Protec |ons

“retahatlon as conduct directed
ot or Iy against employees, but also
st contractors and agents

_" EIiminates requirement of employment
relationship
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TR > Service of Ouj
| Compla‘fﬁtson Statés
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YWier) reJr ‘t0 any State; or local government that is named as a
ORI, With the United States in an action brought under
JIJJSECEJOF}'{- E? ai seal on the action ordered by the court under
SECLION ) shall not preclude the Government or the person
osigefis] g the action from serving the complaint, any other pleadings,
Of Tf)¢ ﬂwrltten disclosure of substantially all material evidence and
AioEMation; possessed by the person bringing the action on the law
nforcement authorities that are authorized under the law of that
t‘éte or local’ government to investigate and prosecute such actions
= on behalff of such governments, except that such seal applies to the
—— ~|aw enforcement authorities so served to the same extent as the
seal applies to other parties in the action. 31 U.S.C. §3732(c)

33



—

OPTQ elegatlng Autho;
[S5lie |V|I‘nV€§-|gatlve

SHALLBIEY GENEral NOW! Can delegate the
Gl erorjg iIssue CIDs. 31 U.S.C.
83/’“ )(1)

.ﬁj—
mands

A_

= Sikey uses

- ~ — Documents

~  — Interrogatories
— Oral testimony
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JIOE C : Sharing Infor —

Wlth"‘R%latOl‘S —

IRiVARformation obtained by the Attormey

BEnErallor a designee of the Attorney

BENE @I tinder this section may be shared

= \u& any gui tam relator if the Attorney

= General or designee determine it is
necessary as part of any false claims act
investigation.” 31 U.S.C. §3733(a)(1).
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TIOPIC ¢ Sharlng Infor
- W|th S‘tate Agenue‘s

-5—'

S

> Cugielelegiiec]y provide infermation gathered “for
officlzl g

“Orrw al'use” now defined: “any use consistent

WL je law, and the regulations and policies of

bAE! epartment of Justice, including”

& communications with a Federal, state or local

= overnment agency or their contractor in

- furtherand of DOJ investi atlon/prosecutlon

& dep05|t|ons interviews of relators and other

witnesses; communications with counsel of
other partles 31 U.S.C. §3733(k)(8).
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